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Passed by Shri Akhilesh Kumar, Commissioner {(Appeals)

R Arising out of Order-in-Original No.DC/D.Khatiki16/CEX/Kadi f&+a7:13.10.2020 issued by

Deputy Commissioner, CGST& Central Excise, Division Kadi, Gandhinagar Commissionerate

& i@l @1 7 U9 gdiName & Address of the Appellant / Respondent

M/s Electrotherm India Ltd
Survey No. 72, Village Palodia,
Tal. Kalol
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
rle may be against such order, to the appropriaté authority in the following way
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Revision application to Government of India :
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) A revision application lies to the Under Secretary, to the Gowt. of India, Revision App'l"ication Unit

Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
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foviso to sub-section (1) of Section-35 ibid :
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if) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

hother factory or from one warehouse to another during the course of processing of the goods in a

warehouse or in storage whether in a factory orin a warehouse.
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In chse of rebate of duty of excise on goods exported to any country or territory outside

Ind
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iﬁ of on excisable material used in the manufacture of the goods which are exported
y country or territory ouiside India.
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In dase of goods exported outside India export to Nepal or Bhutan, without payment of

duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
proflucts under the provisions of this Act or the Rules made there under and such order

of

is prassed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
t

e Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under

Ru

. 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which

thelorder sought to be appealed against is communicated and shall be accompanied by
twd copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
cofly of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35 EE of CEA, 1944, under Major Head of Account.
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Thé revision application shall be accompanied by a fee of Rs.200/- where the amount

inv

tha

lved is Rupees One Lac of less and Rs,1,000/- where the amount involved is more
F Rupees One Lac.
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Appeal to
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Custom, Excise, & Service Tax Appellate Tribunal.
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er Section 358/ 35E of CEA, 1944 an appeal lies to :-
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Tthhe west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at

2nd
ot

Ioor,BahumaliBhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
r than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in guadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1 ,000/-,
Rs.5.000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

Hf?.Waﬁﬂﬁ?h‘s‘ﬁjﬂmmmm%ﬁmwaﬁﬂliﬁﬁmmﬁwwﬂﬁ
Hﬂﬁmmaﬁﬁwawa#@a‘gmﬂﬁﬁﬁﬂmuﬁmﬂﬁﬁaﬁ%ﬁuarﬁaﬁfatﬂaﬂu
Wﬁwmmmmﬁﬁ?ﬁaﬁﬂﬁ?mw%! .

In case of the order covers a number of order-in-Original, fee for each O.1.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or 0.1.0. as the case may be, and the order of the adjournment

authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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WW% l(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

WQ}WWW, AR "HIeaBIART (Duty Demanded)-
(i) (Section) g 11D FreafAuiRawiy
(#) REmEETdTkRERT;
(i) SerdeReREEnTR 6 SR

o gl R ARSI, 3w’ RIS AR

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. it may be noted that the pre-deposit is a

mandatory condition for filing appeat before CESTAT. (Section 35 C (2A} and 35 F of the
Central Excise Act, 1944 Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demandéd” shall include:
(xxxVii} amount determined under Section 11 D;
{xxxviii) amount of erroneous Cenvat Credit taken,
(xxxix) amount payable under Rule 6 of the Cenvat Credit Rules.
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T Inview of above, an adpeal against this order shall lie before the Tribunal on payment of

% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where

alty\alone is in dispute.”
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ORDER-IN-APPEAL

I'he present appeal has been filed by M/s. Flectrotherm (India) Ltd, Survey No.72,
Villagey Palodiya, Kalol-Godhavi, Gandhinagar, Gujarat-382115 (hereinafier referred (o
as the gppellant) against Order in Original No. DC/D.KHATIK/16/CEX/KADI dated 13-
10-2029  [hereinafier referred to as “impugned order”] passed by the Deputy

Commlfsioner, CGST & Central Excise, Division-Kadi, Commissionerate Gandhinagar

[hereingfter referred to as “adjudicating authority”).
2. The facts of the case, in brief, is that the appellant was having Central Excise

Registrgtion No. AAACE2669LXMO001 for manufacturing of excisable gocds viz.

Inductign Melting Furnace and Transformers falling under Chapter 85 of the Central
Excise Tariff, 1985. During the course of CERA Audit of the records of the appellant, it
was foyind that they, as a. part of a group of companies located under different
jurisdicfion, including one unit at Kutch (hereinafter referred to as Kutch Unit) which
manufagtures ‘Yo-Bike’ and were availing exemption under Notification No. 39/2001-
CE dated 31.07.2001 which provides for refund of duty paid through PLA. The appellant
had recgived spares/parts of ‘Yo-Bike’ from the Kuteh Unit, who had originally imported
the samg, and cleared as such to the appellant under the provisions of Rule 3 (5) of the
Cenvat Credit Rules, 2004. The appellant cleared the spares/parts, after re-packing, on
payment of duty under Section 4A of the Central Excise Act, 1944. During the I.Y.
2010-11) & 2011-2012, the Kuich Unit had passed on the credit amounting to
Rs.16,53,556/- to the appeltant, which constitutes approximately 40% portion of SAD
availed pn the spares/parts. It appeared td the audit officers that the said goods had been
transferred to the appellant with an intention to pass on maximum Cenvat Credit from
Kutch Unit so that the whole Cenvat Credit can be utilized and subsequently maximum

refund of duty paid through PLA also can be claimed.

s

2.1 Tpe Cenvat Credit of the duty or service tax paid on the inputs or services used in
the mangfacture of final products cleared afier availing exemption under Notification No.
39/2001HCE dated 31.7.2001 shall be utilized only for payment of duty on final products
in respegt of which exemption under the said notification is availed. It appeared that the
appellant had wrongly cleared inputs as such despite the provision of the said notification
being knpwn to them that such clearance was barred, Therefore, the appellant was issued
-a notice flated 29.04.2015 seeking to recover the Cenvat Credit amount of Rs.16,53,656/-
. wrongly availed by them, under the provisions of Rule 14 of the Cenvat Credit Rules,

2004 by|invoking the extended period of limitation under Section 11A of the Central
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Excise Act, 1944, The notice also proposed imposition of penalty under Rule 15 (2) of
the CCR, 2004 read with Section 11AC of the CEA, 1944.

3 The said Show Cause Notice was adjudicated vide the impugned order wherein :
.  The demand of Rs.16,53,656/- was confirmed under Rule 14 of the
CCR, 2004 read with Section 11A (4) of the CEA, 1944,
11.  Interest was ordered to be recovered under Rule 14 of the CCR, 2004
read with Section 11AA of the CEA, 1944;
[II. Penalty of Rs.16,53,656/- was imposed under Rule 15 (2) of the CCR,
2004 read with Section 11AC of the CEA, 1944, )
4, Being aggrieved with the impugned order, the appellant firm has filed the instant

appeal on the following grounds:

A. The impugned order refers to Notification No. 39/2001-CE  without
showing what is the point arising out of this notification. They have never
claimed this notification nor was it available to them.

B. Rule 12 of the CCR, 2004 has been referred and it is stated that this rule
restricts the credit. This is the enabling rule permitting credit despite
exemption. How  this rule is read to imply restriction is beyond
comprehension.

C. It is stated in the impugned order that Kutch Unit cannot clear iﬁnputs as
such. This observation has no basis in law. The entire area based exemption

. nowhere provides any such restriction.

D. 1t is also stated in the impugned order without any basis in law that the
appellant is not supposed to avail credit. It is also stated, by relying upon
Rule 9 (5) of the CCR, 2004 that the appellant was aware that Kutch Unit
was availing area based exemption; the inputs was meant for use by the
Kutch Unit and it is concluded that there was incorrect refund benelit.
However, inputs removed as such are never subject to refund under area
based notification.

E. The notice issued to them refers to the provisions of CCR, 2004 particularly
with reference to Notification No. 39/2001. The bencfit of the said
notification was availed by their Kutch Unit to whom the notice is not
addressed. Though the grounds of the notice appears that the Kutch Unit
had wrongly cleared the inputs as such by utilizing the credit, the notice is

not issued to Kutch Unit but to them. They had neither claimed the benefit
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of Notification No. 39/2001 nor is there any allegation of wrong removal or

utilization of spare parts.

*. ‘The notice has not given grounds or basis for demand qua Palodiya Unit.

The error, if any, at Kutch Unit cannot be the basis for demand at Palodiya
unit. The Patodiya unit had received the goods under proper excise invoices
and nothing is shown as to why the credit is incorrect or inadmissible at
Palodiya unit. Thus, the very basis for demand is absent.

‘The observation on merit even in respect of the Kuteh unit is incorrect. The
CCR, 2004 provides for utilizing the credit for payment of duty. This
condition is conditional as it is only in respect of credit paid on inputs
utilized in the manufacture ol linal products cleared afier availing
exemption. The -proviso to Rule 3 (4) of the CCR, 2004 applies only to
credits relating to those inputs utilized in the manufacture of goods. In the
present case the inputs were cleared as such and the CCR, 2004 clearly
permits removal of inpuis as such and also permits utilizing credit for
reversing the credit availed on inputs removed as such. The inputs
removed as such never go in to manufacture of goods under exemption and
therelore, the condition of utilizing credit on such inputs does not apply.
The Kutch unit was availing exemption under Notitication No. 39/2001
dated 31.7.2001 and as per clause (vi) of the said notification, the benetit
was only for a period of five years from the date of commencement of
commercial production by the unit. The Kutch unit had commenced
ptoduction on 11.04.2005. Accordingly, it has stopped availing benefit of
the said notification upon expiry of five years on 10.4.2010, whereas the
demand is for the period 2010-11 and 2011-12, Thus, the very basis even
for the Kutch unit is not correct. This fact was also disclosed in reply to the
audit objection.

They are recipient of the inputs under proper duty paying documents. The
inputs afier repacking and MRP fixation were cieared on payment ol duly
Lmder Section 4A. There appears to be no objection in the notice regarding
availment of credit other than the presumed incorrect removals by their
supplier Kutch Unit.

If there is any objection regarding payment of duty by the supplier unit it
has (o be taken at the supplier’s end and not at the receiver’s end. However,

there is no objection at the supplier’s end.

. The objection is restricted o 4% SAD and no reason is shown why the

credit of SAD is incorrect. In the absence of any such reason, no demand

can be confirmed.
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L. The notice dated 29.04.2015 is barred by limitation as it covers the period
2010-11 and 2011-12 which is beyond the normal period of limitation. The
disclosures required by law were made. There was no suppression.

M. When the demand cannot be sustained and barred by limitation, penalty

could not be imposed.

5. Personal Hearing in the case was held on 16.09.2021 through virtual mode. Shri
S.J.Vyas, Advocate, appeared on behalf of the appellant for the hearing. He reiterated the

submissions made in appeal memorandum.

6. I have gone through the facts of the case, submissions made in the Appeal
Memorandum and in the course of the personal hearing as well as evidences available on
record. 1 find that the issue to be decided is the admissibility of Cenvat Credit availed by
. the appellant in respect of the spares/parts cleared as such by their Kutch Unit.

6.1 I find that one of the grounds on which the impugned order has denied the Cenvat
Credit to the appellant is that the Kutch Unit is availing the benefit of exemption under
Notification No. 39/2001-CE dated 31.07.2001. In this regard, | find that benefit of
exemption under the said notification was for a period not exceeding five years {rom the
date of commencement of commercial production by the unit. I further find that the
- appellant have contended that their Kutch Unit commenced production on [1.04.2005
and had stopped availing the benefit of the said notification upon expiry of {ive years on
10.04.2010. However, the adjudicating authority has in the impugned order not recordcd{
. any finding in this regard and nor has this fact been controverted in the impugned order.
Therefore, 1 am of the view that the adjudicating authority has erred in ordering denial

and recovery of Cenvat Credit on this very ground itself.

6.2 1 also find force in the contention of the appellant that even if the Kutch Unit was
availing cxemption under the said Notification No. 39/2001-CE dated 31.07.2001 and the
clearance of inputs as such was not proper, the corrective action would have to be taken

at the end of the Kutch Unit and there is no cause for action at the appchant’s end.

7. [ further find that Cenvat Credit is sought to be denied to the appellant on the
strength of Rule 12 of the CCR, 2004. The said rule provides for a special dispensation in
respect of inputs manufactured in factories located in specilicd areas of North East
region, Kutch district of Gujarat, State of Jammu and Kashmir and State ol Sikkim. In
) terms of the said rule, Cenvat Credit is admissible on inputs and capital goods as if no

" .portion of the duty paid on such inputs or capital goods was exempted under any of the

R S -
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notification referred to in the said Rule. Simply stated, in terms of this rule, Cenvat Credit
is fully pdmissible to the receiving unit even if the manufacturer is gelting the benefit of

exemptipn by way of refund of some part of the duty paid thereon.

e

7.1 find that the said Rule 12 of the CCR, 2004 has no applicability to the issue
involved in the present case. However, the adjudicating authority has in the impugned
order, efroneously concluded that the said rule restricts the availment of cenvat credit on
inputs of capital goods when any exemption of ziuty was availed. This concluston of the
adjudicdting authority is unjustified and not legally tenable.

8. find that the fact of the appellant receiving duty paid spare/parts from the Kutch

Unit unfler proper duty paying documents is not under dispute and neither is there any

—

dispute fegarding their entitlement to Cenvat Credit, other than on the grounds recorded
in the impugned order. 1 am, therefore, of the considered view that the adjudicating

authority has erred in denying Cenvat Credit to the appellant

9. In view of the above discussions, I set aside the impugned order for being not legal

and proper and allow the appeal filed by the appellanit.

10.  3drereral Z@nT gol &1 a1 3refver T FTTERT ITRIereT ik & foRaT araT ¥

he appeal filed by the appellant stands disposed off in above terms.

Pnrggeer,
( AThilesh Kumar ) =% %

Commissioner (Appeals)

N
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Attested: Date: .10.2021.

(N.Surypnarayanan. Iyer) N
Superinfendent(Appeals), L
CGST, Ahmedabad.

BY RPAD/ SPEED POST N

To
M/s. Eldctrotherm (India) Ltd, Appeliant
Survey No.72, Village: Palodiya

Kalol —{;odhavi,

Gandhinagar, Gujarat - 382 115.

The Asdistant Comimissioner, Respondent
CGST, Division : Kadi
Commigsionerate : Gandhinagar
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Copy to:
1) The Chief Commissioner, Central GST, Ahmedabad Zone.

2) The Commissioner, CGST, Gandhinagar.
3) The Assistant Commissioner (11Q System), CGST, Gandhinagar.
(for uploading the OIA) -

“/4?1 Guard File.

5) P.A. File.



